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Back in 1948,therewere no fencelaws
in Florida. Drivers routinely ran into cattle
and werc bound by law to pay the owner for
damageto his livestock. That may sound
outageous,but suchlaws were fairly common, given the rural makeup of the state.
A lot haschangedsincethen,butFlorida's
ti|"\structurehasn'tchangedmuch at all.
The prcsentsystemwas designedto lure
businesseshere to develop a wild and unsettledpeninsula- nqt to meet the needsof
the nation's fourth largest state.The challenge before us now is to crcate a tax system
our needs,keepspacewith
thataddresses
our growth, and allows us to
improveourqualityof life.
Natually, some folks
questionthe wisdomof undertaking major tax reforms during a recession.
The argumelt hasbeenthat industry will suffer and recoverywill be slowed.But I challengeany
businessin Florida - small or major corporation - to show me that any
ol thesetaxes will substantiallyimpact their bottom line. Further,
economistswill tell you that this $1.3billion tax reform packagein a
$29 billion budget is not of the size nor the coverageto hinder
economicrecovery.
Good busilesspeopleknow that evenwhentimesare tough,you
have to make investments tllat are sound and offer good retums.
Capital impror.ementsand maintenanceNe essentialto survive in the
businessworld.
That'show I look at our budgetproblems.But insteadof thinking
only of fixed capital, I think of human capital as well. My concem is
humanitarian,but aschief budgetofficer, it alsomustbepragmatic.If we
dont make the critical investrnentsnow. we will facehieher costslater.
(See"Neh Taxes"on page3)

No Taxes

byRandallG. Holcombe
Prcfexu$ kawaiu, FluidaState
Llniveritj

Arguments in favor of increased
taxesin Floridafall into two categodes. The first is that Florida needs
new rcvenuesnow to addressthe cutrent budgetary c sis, The secold is
that Florida's antiquatedta,\ shuch.re
needsto changeto keep up with the
times,Neitheroftheseargumentsholds
up when the facts arc examined.
Florida's existing tax structure will
keepup with Florida's incom€ growth
for the unforeseeablefutue. Tax increasesarc justified only if Florida's
citizenswant bigger govemment.
Considerthecunent budgetcrisis.
As originally passed,thecunent year's
budget was $29.4 billion. The revenue estimatesin the budget prcved
overly optimistic and the budget has
be€ncut by about$1.5 billion, Ieavingthe
actualcurrentbudget,after cuts,at 527.9 billion. As I am
writing, it appearsthat the Legislature will senda budgetfor next year
of $29.7 billion to the govemor.This $29.7 billion represertsan
increaseof more than 6 percentover this year's actual budget,Limiting the state to a 6 percent inclease during a recessionis what many
people are referring to as a crisis.
Taking a longer view, somepeople arguethat Florida's tax structurc is inadequatefor keeping up with Florida's growth. The facts
suggestotherwise.During the 1980's,Florida'staxesgrew 7 percent
fasterthanFlorida'sincome.In 1980,Floridaraised$712per person
in taxes,after adjusting for inflatior. By I 989, Florida raised$983 per
person.This is a 38 percentincreasein tax revenuesper personduring
the 1980's,adjustedfor inflation.Florida'staxeshavemorethankept
up with Florida's growth.
The 1980'sdid seerate increasesto producetheserevenue
(See"NoTaxes"onpage2)
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Rcmcrnbcrplaying chicken ir your
)ounger yerrs?'l he gameis alivc and goinit strong in Tallahassee.
Now LllatLllc
RegulirfSessionhas comc 1o an cnd. thc
goverlor lrnd LegisLaturcarc krckcd in a
classicstandoffover taxes.
Thc Rcpublicanlegjslatorsh ve taken
lul ildlLmxntanli-tirx stance.The Dglllo
crals ilrc nlorc riDlcniiblcto thc idcil, but
thc) don't $,ant to give the Republicrns
r r n rr r nrr n r r r i l i oirnt l h <u p c o r rnn ge l r ' tLi ,' r r .
Polls show thlt thoseo[ us r.vhomakc u1r
th. gcncirl public clont wirnttaxcs.If thc
Dcrnocratslirllolv theil leader.they ma)
not lind liientlly f ccs at thc polls come
\ , ' ! . ' r ' r b e rC
. o r r ' t n ' r rC l t t l r ' . ,l t , ' r r ,r Lr . r .
unrelcntingin his quesllbr nrolc statcrcvcnucs.A Specirl Sessionwill kccp both
sidcson a collisioncourseuntil onc sidc
gocschickcl.
Addilr spicc lo thc curflict were the
tcrchors unions.l'beir ads attackingthc
ilnli 1lrx Legislalurcrulllccl morc than a
li!v lellhcrs.On thco rclsiclc,AIF,Florida
R c l r r Ii lr J r ' r . r l i ' ' n , l n L l N r t i ,F' n
c ,r l e | l l i o r t
Business(NFIB), .ioined
ol lDcicpcnclcnt
forccs in opPositionto new taxes.NFIB
p r , r J r r L i .rlr l o r r l e 1 t e l e r i s i o nr d r r r g i n r
prlielce in thc placc of ne\v reveoues.
I l r ) f i ( l i)l b u s i n e . \ cr.n d \ o r k r ' r . ( r r t t l i n u (
to sutfr:rtiom the decline in the slatcs
cconomy. \o one wants to see neccssar)'
servicescul. but a rccessionis the worst
timc to add to the tax bLrrden.
Ta,rcs $,ere not the only item on the
lcgislativestirgethis )ear. Hagglingover
rcapportionment
aodelectionyearpolitics
were maior atllnction in thc c pitol, but
\ome \rofk clidgct donc. In l shortrvhile.
AssociatedIndustries will publish Tlre
Summary oJ Legislatiotl, a full repofi on
what 1hc Lcgislxturedid. We'll let you
knorvassoonasit's available.Mealrwhilc,
you car still ordof a subscription
to legis
lotive Letter,AIF's \\eekly briefing on key

businessjssues.Legislalil)eLetter is a frce
sorviceto AIF members.ll you'cl likc Lo
slrbsclibe,call Jiine Hennessyor Jacquc
Ilorki,Lnllt the Associationollices, (904)
724-111f. \\'e'tl send you the back issucs
and put you on the mailing list 1brlurther
leporlsdurinli thc SpccialSession.
One kcy itcm of intcrcsttQsmallbusiness operators passagcol thc Small
ReformAct. This
GroupFlcalthInsurance
bill givesemployerswith 3 to 25 employees,rnore allbrclableoptions for purchrNing group health plans.Too many small
busincsscsh 'e hail to tbdeit healthinsurancebene[ils1brtheir employccsbccause
ofthe cost.The SnallGroup HcalthlnsuranceRefbrm Act will give them a brcak. If
you u'ould like a summarl o[ the provrsionsof this Act, call N{elissaReeseat the
Associationoflices.(904)224-7173.
Ir'shardto find laultu ith a law like the
SmallCroupHealthInsurance
ReformAct.
OLherlaws,howcvcr,don't pussthilt test.
no matterhow aclmirablcthe intent.Even
l h c l n o \ t h l n r . \ t r r n r rl ' . . s p r r n s i b lucs i n r . .
managcrsc{n ect trapped in the nel 01

complex laws conccrningscxual hafussmont. rlegligenteinploymentciililns. nd
lela
thq dclinitionof theemployer/rvorker
tionship. Violation! of these llws curr_v
hcfty pcntlties,cven il the violationrrnity
bc inadvcrtcnt.ln this issucof l:,ntployer
Advocate,\\,c'vc a\kcd somo cxpcdt fi)r
adviceoo hou,10sliryoul o[ lroublc\\'hcn
jt comesto u'orkplaccrcgulations.llopclully, thcscarticlcs\!ill hclp clrlilv rnrl
tefsIor vou.
Orr a linal note,lle rcccntlylcccilcd
the sad ne\..,s
of lhe dcalh ol' Fi.T "And1"
L a 1 .\ l r ' .L r l \ \ L ) r k{.| l i r rt l n , \ - \ , ' ( i r l i , ' r i r l
theearlyyerrs.(iorr lq25 ltl 19J9.He $' s
responsible
lbr startingsomcol thc publicatiolrsthat we prepareto tlris da]. Aboul
fbur yelrs rgo. rvhenlVIr.LayvisitcclAlF's
hclllqulrtrr'..u c hld the horror, 'l nre.tin!'
a g r a c i o u tsn d i n l c l l i g c nrtr n . A l l o f u \ a l
AssociatedIndustricssharcin his Ianrily s
sorrow
As always,we'd like to hear fron you.
evcn
Contments,queslions,s ggestions,
compIai nts are weIcone.

l\'iri ,;i.':f ( lnuctllra pn!:1)
(itircr;iL,t
Holconltgl'rolcsor
byllantlall(1.
ol llconontics,
FktridaStnfe
and somccriticssaythat without ratc incrcrscs,the salcstilx cannotkeel
increases,
up with the slalc'sllowth. In I 9115.
the stateratcwas5 llcrccnlandtook 2.68percenl
of Florida'sincome.By 1989.the rate was 6 percentand took 3.44 pcrccntot thc
state'sincornc.A rateincrease
of20 percentploducedan increase
ol2ll percentin thc
tfaction of illcome pirid in salcstirx, so salestax revenuesils a peLccntol incomc rosc
fasterthan salcslax rntes.Over a longerperiodof timc. lhc stalcratehad doubled
Iron 3 perccntto 6 percentsincethg 1960's,but salcstax rcvcnucsas a percentolincomehave llso approximatelvdoublcd.Florida'scurrenttax structureis well
designedto keepup with the state'sincomegrowtb.
Florida'staxcshtl,e risentastetthanFloricla'sincomcin thc pilst,andthis year'\
crisis budget,without ncw taxes,would still increasegovernlrcnlspcndiDgb1 6
percentin themidstof a recession.
Ycs.wc areflcing a crisisin Florida,but thecrisis
is on thc spcndingsidc of the budget.Taxeshave risen laster than incoma.but
spendinghasrisenfasterthantaxes.Tax incrcascsrre.iustilicclonly if FloridiansrvanT
k) turn over a bigger shareof their incomcs to the government.

Agents
W ScottJohntotl,FloridaAssociaionof Insurance
Insurance is a major expense for any business.As
property values rise, as employees demand more and
better health care,asmore and
more lawyers find more ways
to get more money for more

ｒ ｌｌｌｌｌ

premiclients,bothyourbusiness
andyourpersonalinsurance
ums will rise. But buying your insurancefrom an independent
insurance
agentcanhelp.
Yes, you could buy your insurancefrom employeesof
insurancecompanieslike Allstate or Liberty Mutual.You could
buy it ftom captiveagents(like thoseof StateFam) who may
not be employees,but representonly onecompanyandhaveall
your
therestrictions
of ernployees.
Or youcouldevenpurchase
insurancethroughthe mail or over the telephone.
However. . . whenyou dealwith an independentinsurance
personwho is selfagentyou ar€dealingwith a localbusiness
employedandwho reprcsentsseveraldifferent insurancecompanies.If nothingelse,youwill alwaysbegettingmor€lbr your
moneywith local businesspeoplewho can do businesswith
you in return.Also, becausetheycanchoosefrom morecompanies, independent
agentscan mix and matchprogramsand

prices to suit your business'pocketbook. Ar independent
insuranceagentmustbe moreknowledgeableoverall andbetter trainedto handleyour insuranceneeds.You see,representing morethanonecompanymeanshavingoptions.And having
options createsthe need for your agent to understandyour
businessmore andhis productbetterto makethe right match.
Someonewith only one product to sell doesn't needto know
your needs.Your needsdon't makeany differenceif the price
andproductcan't changeto fit them.
insuranceagentsall
You probablyrun into independent
the time. You seethem at church and at football games,out
coachingLittle League,selling tickets to raffles, for charity
suppers,volunteeringat any numberof eventsthat maks a
communitytick. Doing businesswith a local independent
agenthelpsinsurethat dollarsearnedin the communityare
spentin the community;not siphonedoff to the economyof
someother city in someother state.Sure,thereare times
whenyou mightsavea few moredollarsby goingdirectmail,
or buyingyour insuranceover the telephone.But ... whenit
canbe doneandwhenit canbe kept within reason,you will
alwaysbe betteroff buyingyour insurancefrom an independentagentwho servestheinsurance
companylast,your community second,andyou flrst.

(cotitlued
Lawton
Chiles
1)
New TaxeS bl Florida
Governor
ft|n pag'"
For example:
. If wespend$100l/'ssper studentfor edumtionthanlast
year,thefl wecqr expectbusin*sesto hok outsideFlorida
for qualiftedworkers.
. If morelow-birth weightbabiesate born in Floida, they
will rcquirelong-termmedicalcarecostingthreetimesos
muchaspreventivecare.
. lf our elderlyendup in nursinghomesrather thqfl
receivingcarein the{r own homes,it costsus tenfold.
. If we don'tfund newprison bedsand leaveourjudicial
systemoterctowdeil,businessinsurancentes will rbe
with the qime rates.
The reformpackagewe've submittedto the Florida Irgislature is an attemptto updateour seriouslyflawed methodof
filancing govemment.It representsaneffo to work within the
frameworkof Florida's Constitutionand get everyoneto pay
their share.
Presently1.2 million businesses
operatein Florida,but
somearecarryinganunfair burden.Of the 325,000"C" corpomtions that filed corporateincome tax rctums only 85,000
actuallypaid a cent.Of the oneswho paid,just 848 of them
for 70 percentof totalcollections.
accounted
to get a free
Is it fair for 92 percentof Florida's businesses
ride? Do they receivefewer benefitsfrom the state?Certainly

not. The problemrestsin Florida's thousandsof loopholesthat
allow a few businesses
to pull the load for everyone.
Our plan is to spreadthis burdenamongall corporations.
For the "C" and "S" corporationswho now pay no corporate
incometax, we proposeto levy a minimum annualassessment
of $200.
Wearealsolooking to endsalestax exemptionson a vadety
of goods and servicesto further insulate us frorn revenue
shonfalls.Morc diversity will meanmore stability in a weak
gCOnOmy.

Finally, we want to work with the business community and
find ways to become less dependent on increased consumption
during good times. Recent events have shown us that relying
almost entircly on sales tfi is a risky way to pay for govemment. The state's responsibility to protect and provide for its
citizens does not diminish during hard times - in fact, it
becomes more important. The level of servic€ we are bound to
provide must be constant, even though our means of doing so
may not.
Real tax reform is the only solution to the problems we face
today - many of which are a rcsult of our past failure to invest.
Our future depends on whether we've leamed from these
mistakes. If we cornrnit to reform and pay our short-term costs
now, we can avoid the higher long-term costs tomofrow. That's
the best deal for businesses.That's the best deal for everyone.
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20, 1822,Ralph \{aldo Emersonwrotein hisjournal, "To dilferentminds,the
On December
sameworldis a heaven
and aheII."He musthayebeen
goingthroughan IRSaudit.
Thc IRS is always on the lookout for tax revenues.In this day
of dclicit and rccession,they may be looking a little harder.The
withholding systemmakesthe job oftax collection easierfbr the
government.Employers are required to withhold FICA and income taxes fiom an employee's paycheck. On the other hand,
there is no withholding requirement lbr workers classified as
independentcontractors.They are responsiblefor reporting income and remitting their shareof taxes.But the govemmenthas
fbund that workers not subject to withholding do not always
report their income.Therefore,during an audit, the IRS willpay
specialattentionto thoseworkersa businesstreatsasindependent
conlractoIs.
Reclassificationby the IRS of an independentcontractor to
cmployee status translatcsto harsh repercussionsfor the employer Sole proprietorsand partnenhips have personalliability
for any withholding iud FICA taxes not paid by the reclassified
indepcndent contractor. If the employer is a corporalion, any
responsiblecorporateofiicer assumesp ersonalliability for wrllful failursto withholdthe employcc'sshareofFICA and income
taxes.The[ comesthe potential for penaltiesand interest.Obviouslv.it behoovesyou to make the right decisionabouta worker's
sratus.
The issue of independentcontractor vs, employee does not
follo$, a straightline. There is no statutorydefinition of when an
employer/cmployeerelationshipexists.Nevertheless,you arenot
entirely at the mercy of the merciless lRS. The question of
independentcontractor statustums on the lacts of the paflicular
working relationship.Generally, the IRS looks at the degreeof
control whiah a businessowner exercisesover a worker The IRS
weighs 20 factorsto determinethe natureofthe relationship.(see
Irbrker StatusChe.klis!)
The more of thesefactors that suggestindependentcontmctor
statusthe strongertheargument.Section530 of the RevenueActof
1978 offers the strongest safety net for a company to continud
treating workers as independentcontracton. That section states
that the IRS cannot raise the issueon audit if a businesshasnever

treated an individual as an employee, has liled all tax retums
consistent with that position, and has a "reasonablebasis" lbr
treating the worker as an independentcontractor "Rcasonable
basis" may be establishedby:
. A caseor ruling provided to the specific tsq.pq)er.
. A previous IRSaudit in which therevas no assessment
Jbr
reclassifi cat io n of workers,
. A long-standing industry practice.
The issue of worker classification soills over into workcrs'
compen\alion.L nderthe law.empluyerilre liable for ben,fits to
employees but not to independent contractors. If a claim for
beneflts is filed by an independentconffactor, the courts \,\,ill
decide whether the carier is responsiblefor bcnefits basedon the
particular facts of the case.Just as with the IRS, you can call a
worker anytling you like, but the court's dcterminationwill reston
the natureof the relationship,not the name.
Under no circumstancesshouldyou take responsibilityfor an),
of the independentcontractor's fringe benefits. such as health
insurance,sick leave,or vacationpay. If you engagethe servicesof
an independentcontractor,executea contractspecifying the terms
of the work to be performed.The agreementmay be wdtten or oral,
but a written documentoflers you greaterprotectiolr,in more ways
than one.
A contractalone is not sufficient,though.Both the IRS and the
workers' compensationsystemgive primaryemphasisto the amount
of control retained by the company over the individual and thc
work product. If you arc treating any *'orkers as independent
conffactors,you may want to comparethe arrangementwith the
Worker StatusChecftlisrThat will help you shoreup anj' soti spots
in your classificationof a worker as an independentcontractor.If
you determinethat a worker shouldbe treatedas an employec.the
sooneryou make the adjustment,the lighter the consequences.
If you and the IRS are of like mind concerningthe statusof
)'our independentconffactors,the world is a much nicer place. If
you are of different minds with the IRS . . . well, just ask Ralph
Waldo Emerson what it's like.
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contractoror an
The IRShas setgeneralguidelinesfor determiningwhethera workeris an indepenclent
At issueis theamount of controlthecompanyhasoverthe individual.Employercontrolin any of
employee.
contractorstatus.
effiployee
status.If theworkerretainsrcntrol,it indicatesindependeflt
theseitemssuggests
,nstfuction; An employee abides
by the employer's rules as to
when, where, and how to work.
An independentcontractor
doesn'1.
Trarnirg,' Independent contractors receive no training trom the
ourchasers of their services.
ユ

タ

,dtegratiofi A Jancy term
meaning that if a worker's tasks
are necessary to the company's
continued existence and success,
the worker is an employee,
Sentices Rendered Personally:
An employee is a worker who is
personally responsible for the
work assigned to him or her. An
employer supervises what an
employee does as well as how it
is done. An independent contractor promises that the work will get
done, while maintainingcontrol
over who will do it and how it will
get done.
Hiring AssisIanb: An independent contractor hires, supervises,
and pays assistants under a
contract thal requires the contractor to be responsible for the
resurls.
Continuing Relationsltipt An
employee has a continuing
relationship with an employer,
This can include frequent but
irregular intervals,
Set Hours of Work An indeoendent contractor is the master of
his or her own time.

L Full-time Requrrr€djAn employee
is a worker who is required to
devote time to the business, with
an implicit or explicit restriction
from engaging in other gainful
work. An independent contractor
retains the right to choose when
and for whom work will be
oerformed.
L Work Done on Premises,' Work
performed on an employer's
premises suggests control over
the worker, especially if the work
could be done elsewhere.An
important factor here is whether
the employercontrolsif the work
is done on or oft the premises10. Order or Sequence Set' An
employer sets priorities for the
older or sequenceof work
performed by an employee. An
independent contractor controls
lhe order or seouence of work
oerlormed.
71. Orat or Wri len Reports; lf the
oerson for whom a service is
performed requires regular
reports, an employee relationship
is suggested.
12. Method of Paymentr An employee is usually paid by the hour,
week, or month. A contractor is
paid by the job.
13. Payment of Business Expenses,' A worker who receives
reimbursementfor business and
travelling expenses is an emproyee.

14, Tools & Materiarsj An independent contractorsupplieshis or
her own significant tools, materials, or other equipment.
15. Significant lnvestment; An
independent contractor has a
significantinvestmentin the
facilitiesused in performing
services Jor someone else. An
employeeis dependenton the
investment in facilities by the
person for whom services are
Derformed.
16. ProtiMLoss: An indeoendent
contractor is a person who enjoys
a orofit or risks a loss as a resull
of his or her services.
17. Wo*ing for More than One
Fim; An indeoendent contractor
can perform services for two or
more tirms/persons al one time,
18. Availabitw to General Pubtic,
An indeDendentcontractor's
services are available to the
generalpublic.
19. Right to Fire: An employer has
the right to dischargean em-
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Associated Industriesof Florida Property & Casualty
Trust(AIFPCT)pursuesthe objectiveof buildinga strong
and reliableworkers' compensationfund for its participants.We take two paths to achievethis objective:strong
underwritingprinciplesand active loss control programs.
UndeMritinginvolvestaking a risk on acceptinga participatingcompany.Losscontroldependson reducingthe
riskof the occurrence
of accidents.
AIFPCTinitiatedSafetyFirstProductionsto support
our loss controlprograms.The Trust'ssafetypersonnel
identifyon-goingsafety problemsfaced by our insured

in-housevideoproduction
companies.TheAssociation's
unit developstrainingtapes to assistcompaniesin correctingthe problems.
Theseproductionsare availableat no chargeto AIFPCT
participants.Companiesthatbelongto AIE but do not carry
workers'compensationinsurancethroughtheAlFPCI can
purchasethe tapes at a discountedmembershipprice of
$59.00. Non-AlF members can purchase the tapes for
$89.00. lf you would like to order one of the SafetyFirst
productions,
pleasecallthe AIFPCTLossControlDivision
at 1-800-866-1234.

SafetyFirst Productions
The Floor Show! The highestpercentageof injuriesin
hotels and restaurantscan be traced to slips and falls
resulting from improper floor care. This 14-minutevideotape
teaches employees the correct floor care procedures in an
enteftainingand informativemanner.
Both tapes available in
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fhe Moment of Decision: The mistakesa forklift
operator makesare usuallydangerousand costly, in human
and monetaryterms.This8-minutevideotapereviewssafe
operatingproceduresfor [ift trucks.
English and Spanish
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ecentc,,cntshavchcightenecl
awarenessand increased concem
about scxual harassment in the
$,orkplace. Employers need to
knou nlorc than cver belbrc. what
actions ol their supelvisors and
staff may constilute scxufllharass
ment and bow thel/ can protect
thcmselvcs lio0l suit- As dellned
by thc coufts and the Equal lim
ployment Opporturily Commission, sexual halassmentis an n!!clcoole scxualadvance,a requesl
tbr { sexual lavol. or any other
vcrbal or physical conduct ol a
sexualnalufewhcn:
' Submissionto the conduct is
eithet explieitly or implicitly o
tetm or conditiotl of emplqnrefit.
' Submission to or rcjection oJsuch
conduct is the basisfor an
efiployment decision.
. The co .luct unrcasoflably
interferes with job performance
or createsan ifitimidating,
hostile, or oferciw workixg
It is clear from this delinition
morc
lbatscxualharassnlentmeans
thrn ulrwanled and uninvited
louching and more than lhe "quid
pro quo" lir|rn ofharassment\!here
job benefits are givcn or withheld
based upon submission to a requcst lor sexarallavors.

ishcsthedignity ofemployces.intcrlereswilh produclivity,caosesar
loss of sell rcspect,brings about
abse toeisnr,andofiencatsescm
ployecswho can atlbrd it to quitEmployerswho insist upon muturl respeclin the u,orkplacewill
not only be doing that whioh is
right but will aiso have a more
productive
Mit)imally,
workplacc.
managcment
shouldl
, Adopt,publkl\ (111.1Post
o Policy
statefient vhich elearlyindimtes
is
thatsexualhatusstfient
prchibitedaflduill notbe
tolerated.
' DefinetheProhibil.e.lconduct
and explainthat retaliation
bho comPl^in
againstemployees
is also
of sexualharcssma'Lt
prohibited.
. Establishpenaltiesfot liolstiotl
of thepolicy whichdtouhl
includetctminationfot aftst
if sufficiertlysetere.
offense
. Pro deprocerlares
for rcporting
incidektsof sexualharassnert
'fheprocedure
and rctaliatiotL
shoutlincludean clternati,elor
repottingschcoflductif the
percondesigaatedto receive
reportsis theallegedhansser.
Theprocedweshouldcontain
atd telephone
the name,address,
erally. employers withorLt knowlumberof theperson(s)
cdge will nol be Jiable fbr the l)cdesigfldtedto rccei.rercPorts.
tions of othcr slat'f unless thc hil
. Thotoughlyiu'estigateall
mssment was so peNasivc or secomPlLints.
vcre that thc employc. should have
'
Takeswilt and sureadion when
known of the harasstnentor, hava rcport of sexu^lhr .rse entk
ing learned of the harassment,
substantiated,
failed to take sullicient remedidl
' Educateatul train oll emPloyea
measules,
Employcrs cao and shouldlirke
aboutsexualharassmefl\.{ftrfll
stcp! Lolimitpotential liability and
fi anagefientscomfiitmentto
provide employees with a work
eradicatingserualhatd-.smet,
place free from sexualharassmcnt.
thepenahyfor violathg the
policies,aul tlrcprocedurefor
Not only is this behaviot in lhc
ftpofiing incidentsof se\ual
workplaceunlawful, but it dimin-

And. indeed. it is the "hostile
_
rvorking envitonment thcory ol
that
has
m()sl1esexualharassncnt
centiy bcen the subjecf of public
xndcourtreview.Coufi\
discussion
have hcld that, under such circumstances.thc posting ol sexuall)' o['
gr liti, andpinups
Gnsiveposters.
may crcale a hostile eovironment,
The use ol scrulL irnd obsccnc in
nuendocs.\torics. and iokc\, whcn
pervasivc, rltay also conslilute
scrual harassmeot, Fualhcl-,d{)r')
sc\ual bchaviol, such us \\,hcn inl
cmployce is vcrballl ahused.
shunned.or otheN'ise lreatc.l dil:
lcrently bcc|Luseof the employee's
scx, rnay sirtisl,vthc lcgatdcfiniliu)
ofa hostilc wolk envi()nment. The
standardby which such conLluctis
judged is gencrally that ()1-lhe"fcir
soDahlelclson-" Somecourts.how
er,er. have farhionecl a nc\\' stanthal ol thc "feoiionable
datd
woman," in casesinvolvin{ scrual
harassnrenlolrvomen in the work
piacc, finding that me anciwoncn
pelccive and .eact dilTerentlv 10
scxuaLharass!'aent.
Whe managerial stall irod su
pcrvisors are involved in thc hir
rassmeot.cmplovers may bc liahle
lor their actions, regard]essolknowlcdgeof thoseactions.(len-

ha tassrnent of retaliation,
Educationand *aining should
be periodieally repeated and new
emplo/eesshouldbe i .fonned of
the policy when hired
ID summary,sexualhafassment
is against thc law. While there arc
no criminal lieoalties fbr this "unlawful employment praclice," civil
penalticsa.eavailableand the Civil
Rights Act 01'1991.signedinto taw
by PresidentBushon Nove0rbcr2l
d that ],ear,significantly cxpandcd
those rctuedies. Under the Civil
Righrs Act of 196;1.commonLyre'Iille
Vll. successful
lercd to ils
litigants wcrc enlitlcd to an award
ol blrckpay,to rcinstatcment.to an
injunction. and othel such .elicf.
No$. employeesalso may rcceive
conpensalory damages for othcr
typesof in jurics, including pain and
suflcr;ng. emoliooal distress, and
humilialion. Employccs may also
bc entitlcd Lopunitjvedamages;that
is ddmagcsdesigocd ro punish the
ernpk)yerand to set an exaffplc for
others. and 1()a jury 1rial. The Act
continucs 1()prcvide lbr attomey's
fces and costsand now perrnits thc
paymcnto1'expcftwitncssfees\\'ithout limitation.Currently,Floridalarv
'old'
is virtuallf identical to the
Titlc Vll. however, lcgislation is
under colsideration \\'hich would
conlbnn, in substance.wbat is now
known asthe FloriclaHurnanRighls
Act of 1977to fedcral law.
The purp()seof the Federaland
Florida Civil Rights Acts is Loprotcct personaldignit) and to assurc
that individuals may reach their
full prodLrctivccapabilities. Such
can occur only in a rvorkplace
whe re discrimination and harassment do not exist.This shouldbe
the goal oI all managcrs and qmployers, jf lbr no other rcasonthan
it is against the law.

in the Workplace
b1;Ly-ndaQuillen. AssistantAttorne! General

Negligent EmployrmentGlaims
Pefsonnel Policies to Mbtintize Exposufe

byhhnF.dwani
Are1,
Atter
.ttrdAItq',
chartered

In the Novemberissueof EmployerAfuocatewe pointedout that negligentemploymenland retentionclaimsarc
becomingincreasinglypopularwith plaintiffs'attomeys.Therefore,it is \ery impofiantfor you, as an employer.to
futf,tL your duty to hire and retain only safeand competentemployees.In this issue,we will addresssomepersonnel
policiesandpracticalconsiderations
for you to keepin mind in an effofl to reduceyour exposureto theseclaims.

1. Developan effeaiyeemployment
application
form basedon negligent
concerns.
etnFloytnent
Requirethe

pretious employers,personalreferences,
and the initial
interview- Youshould keepin mind that the EEOCscrutinizespre-employmentinquhies regarding arrestsand even
convictions.

lkting of prettiousemployersfor at leastthe past selen years
and an explanation regarding&nyperiotls of unemployment,
Require the listing of each superyisor at eechplace of
emplq/ment Then carefullyreview the &pplicaat'semplq,meflt dpplication,specificallylookingfor gapsin the
applicsnt'semploymentrecordand other u usual entriesot
om6stons.

Conduct referencechecksox employeesreferred by employment agenciesand on tempoftrryemploleesand consider
requiting a hold harnlless qgreefirentfro m the referal
4gency,
Do not offer any applicant enployment until the preemploymentscreeningprocesshas beencompleted,

Obtain the applicant'sauthorization to gather information
from all fotmer employers,educationalinstituions, and
personal rcferencesas well as an agreement to indemnifu you
and all prior employers.
Contact eqchprior employer,eachsuperviso1antl each
personalreferencelistedon the application.Document all
information receivedfrom the references,
If an individual or
employer
is
reluctant
to
giye
informatiofl,
at least
former
documentthat lou hwe cofltactedthe i dividual and
ottempted to get the necessarybackgtound infotmation
rcgardingthe applicanL
Ask all former employersand personal referenceswhether
therc is any reasonto .loubt the applic,ttrt'scompetency,
trustworthiness,reliability, etc.,and maintain a recordof
their responses,
Checkthe driver licenseand driting recordof any applicant,
who, if hired, will be required to drite in the cotrse of his/her
emPlq,ment.
Determine whetheror not it is neressaryto conducta
crimixal recotd search, basedon the job that is to beJilled,
the information prorided by the applicant o4 the application
form, and information learnedthrough the applicant's
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Whenever discharge is being consideredfor $n employee,
and thoughts turn to giting the employee "one more chance,"
eralu&tethe situetion the way a jury might in a negligent
enlplol ment (retentio n) case,
ra

Recognizethat if you are aware of complaints of sexual
harassmentegainstan employeebut do not take anl
correctile me.tsures,you may be subject to suit by the
harassedemployeeunder Title VII, the tort of flegligent
retention,and perhapsother state tort theoies.
Realizethat by retaining an employeewhoseperfotmance
eraluations suggestthe employeeis unft/incompetent for the
job held,you may be settingyourselfup fot a negligent
eflployment (retefltio n) claim.

F2

While the mostfertile areafor claimsarising under the
theory of negligentemploymentis basedupon the mnduct of
the employerin the hiring process,keepin mind that these
samepoliciesand practical considerationsshould be considetedwhen transferritg or promoting current employeesto
newpositions.For example,you should re-eyaluateand
perhaps re-check referencesto ascertain an employee's
fitness/competence
for a newjob if thejob will requiregreater
contactwith the Dublic.
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